Capacity Assessments under Substitute Decisions Act

Refers to a legal assessment of a person’s ability to understand information that is relevant to making a decision and their ability to appreciate the reasonably foreseeable consequences of a decision or a lack of decision regarding their property (finances) and/or any of the six domains of personal care (health care, nutrition, shelter, clothing, hygiene or safety).

This “decisional test” was adopted into Ontario legislation following an extensive study in assessing competency conducted by the Weisstub Commission in 1990.

Formal legal assessments are required under the Substitute Decisions Act (SDA). 

A basic tenet of SDA is that guardianship should be a last resort when nothing short of guardianship will meet the decisional needs of an incapable person. 

Less intrusive means to support decision making for property:

· Assessments of financial incapacity may be used to obtain a court-ordered guardianship for property or, may result in the appointment of the Public Guardian and Trustee as statutory guardian (under the authority of the statute) for property. Capacity assessments are also needed to terminate guardianship authority

· Continuing Power of Attorney (CPOA): a document completed by the person when capable, wherein s/he selects a person or persons s/he trusts to manage all financial affairs. This comes into force on the day it is completed and properly witnessed and signed, unless there is a restriction that it only becomes effective “when I become incapable”. The person may specify who is to decide incapacity– my doctor, my wife-anyone they choose, including a capacity assessor.  If no person or group is specified in a CPOA with this restriction, then a capacity assessment by a SDA qualified assessor is required under SDA s. 9(3). (www.e-laws.gov.on.ca)
· A capacity assessment is not required before someone executes a CPOA. However, if the person or the attorney(s) wish to request a defensive assessment (to defend against allegations the person was not capable at the time the CPOA was executed), they may do so. See SDA s. 6 for definitions of capacity to manage property; SDA s.8, s.9 capacity to grant/revoke a CPOA; SDA s. 10 execute CPOA. 

· Informal supports- may include arranging direct deposit and direct bill payments through the bank; assisting to write and deposit cheques with or without a bank power 

      of attorney (limited to bank matters); assistance shopping for personal needs, medications, food, and arranging necessary home support / maintenance services.

· Trusteeships (authority to manage a government pension benefit only) are an option if managing the government pension will meet the person’s need.

· Applications: Federal HRDC 1 800 277 9914 (English) or 1 800 277 9915(French) for OAS/CPP/GAINS; Provincial: local ODSP Office. These require statements, usually by the doctor, that the person is not able to manage their benefit.

I. information regarding the type of risk i.e. non-payment of rent, hydro; losing money; being preyed upon, etc., and

II. someone (usually family) to undertake responsibility to act as trustee. 

III. ODSP/OW recipients (provincial pensions) may also be able to find trustees through community agencies approved by the Ministry of Community and Social Services; or may arrange for direct payment of rent, utilities by ODSP.

IV. in very select cases, the Public Guardian and Trustee may agree to become a trustee.

Less intrusive means to support decision making for personal care:

When the need for formal decision-making in personal care issues arises, consider whether the person remains capable to execute a power of attorney for personal care and wishes to do so and if there are family or friends willing to act as attorney. This option allows the person to choose the person they most trust for these decisions and to empower them to be their decision-maker ahead of any others.  See SDA s. 45, 46, 47.
The Health Care Consent Act (HCCA) requires that a person be able to meet the legal test of capacity in Ontario: “the ability to know the facts and the ability to appreciate the consequences” test regarding proposed treatments.   A health care professional proposing a treatment needs to be satisfied the person is capable of making an informed treatment decision.  If the person is not capable for the decision at hand, the Health Care Consent Act (HCCA s.20)  sets out a ranked list of substitute decision makers(SDMs) and the rules that they must apply in decision-making (HCCA s.21). Consent for placement into long-term care facilities (LTC) is also governed by HCCA s.40, 42 and an evaluator (defined HCCA s.2) assesses capacity for this decision
Informal support offered by family, friends or by paid care givers to assist with instrumental tasks in daily living is often welcomed by a vulnerable person and by cooperating, they give implied consent to assistance in the needed areas. Clinical problem-solving and case conferences with all involved stakeholders are the key tool in arriving at workable solutions. Negotiated solutions that respect the person’s capable wishes, enhance autonomy by providing assistance in key areas of need can mitigate risks while maximizing independence. Decision-making is less formalized and risks are minimized by the additional support.
Community resources include Community Care Access Centres, Mental Health Crisis Teams, Adult Protective Service Workers, Justices of the Peace, Community Relations Officers (police), Regional Psycho-geriatric Teams who may provide professional services.  Social or cultural groups may provide volunteers, translation, friendly visits.

If adequate services are impossible to arrange or are refused and there are concerns the person is at risk for serious illness or injury, or deprivation of personal liberty or personal security, or significant loss of property, allegations may be made to the Guardianship Investigations Unit of the Public Guardian and Trustee 1800 366 0335 or 416 327 6348.  After reviewing the evidence of risk and the efforts that have been undertaken to resolve the situation, they may suggest other strategies or resources, or conduct an investigation.   In rare cases, the PGT may apply to court to be appointed guardian for property and/or personal care in some or all domains (health care, shelter, hygiene, nutrition, clothing, or safety).

There is no provision for statutory guardianship of personal care. Someone must be prepared to go to court to become a guardian for personal care.  This requires significant financial resources to hire a lawyer and pay court fees. The applicant will be required to demonstrate to the court that less intrusive measures have not worked and that having a guardian appointed would improve this person’s quality of life. (SDA s.55)
.
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